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IN THE SUPREME COURT
OF THE STATE OF UTAH
State of Utah, in the interest of:

ROBIN D. MULLEN,
KELLY LEE MULLEN,

Case No.
12916

Persons under Eighteen Years of Age.

BRIEF OF RESPONDENTS
STATEMENT OF NATURE OF CASE
This is an appeal by the natural father from an Order
and Judgment of the Juvenile Court permanently depriving
him of all parental rights in connection with his two children,
issue of a valid marriage.
DISPOSITION IN LOWER COURT
The Juvenile Court, upon the petition of the maternal
grandparents, found the appellant, the said natural father,
to be unfit by reason of conduct and condition which will and
would be seriously detrimental to the children, that the parental rights of the father are terminated and the children are
hereby placed for adoption.
RELIEF SOUGHT ON APPEAL
The respondents seek to have this Court confirm the
decision of the Juvenile Court wherein it terminated the parental rights of the natural father, Robert Mullen, and placed
the children for adoption.
STATEMENT OF FACTS
On the 29th day of June, 1970, Robert Mullen, the natu1

ral father, was charged with First Degree Murder of his for.
mer wife, the natural mother of the above-named children
Robert Mullen entered pleas of not guilty and not guilty 01
reason of insanity On January 20, 1971, a jury found
ert Muleln guilty of Murder in the Second Degree and flt
was sentenced to serve from ten years to life in the
State Penitentiary. Evidence was presented at the trial that
Sharon Mullen, the victim of the murder, was stabbed
proximately seventy-four times with cuts on all parts of her
body, including her hands and back, and that, in adclitioa
she was almost decapitated. A linoleum knife used to com
mit the crime was introduced into evidence. Robert Mullen
testified in his own behalf and stated that he lost control ana
went out of his head. He also stated that he did not remem
ber killing his wife, but that he did remember finding him
self sitting on top of his wife after she had been killed
(R.9-11)
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Thereafter, the maternal grandparents, who have had !ht
children in their home since April 3, 1970, and who had been
granted temporary custody by the District Court, petitionea
the Juvenile Court to terminate the parental rights of
ert Mullen and to place the children for adoption. Among oth·
er things, the petition alleged that the minor chidlren were
within the jurisdiction of the Juvenile Court in accordance
with Section 55-10-77 U.C.A. (1953) as amended and that the
father's parental rights should be terminated because !ht
father was unfit and incompetent by reason of his mental ana
psychological condition and by reason of his penitential)'
commitment to give proper parental care and protection to
the ;minor children. It was also alleged that the father was
unfit by reason of his conduct in murdering the mother o!
the minor children in the presence of said minor children
and that the father's conduct and condition was, and is,
riously detrimental to the children. (R.35) The appellant ad·
2

mitted the allegations in the petition stating that he was the
natural father, that he murdered the mother, and that he was
at that time residing in the Utah State Penitentiary. The appellant denied the remaining allegations of the petition.
Hearings were held before the Juvenile Court and the
Court appointed Attorney Kent Bachman to represent the
interests of the minor children. Attorney Bachman joined with
the petitioners in requesting that the Court terminate the parental rights of Robert Mullen. At the conclusion of the hearings the Juvenile Court terminated the parental rights of the
the
appellant. At the hearings testimony was presented
maternal grandfather of the children, the paternal grandmother of the children, Dr Harvey P. Wheelwright, a psychiatrist, Dr. Claude Dally, a psychiatrist, and William Robert
Moss, a social service case worker at the Utah State Penitentiary. (R. 16-19)
ARGUMENT
POINT I
n·
re

:e
1e
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THE JUVENILE COURT HAD PROPER JURISDICTION
OVER THE MINOR CHILDREN AND THE APPELLANT
HEREIN.
The issue of jurisdiction was not raised by the appellant
or any other party in the Court below. The appellant did deny
the allegations of paragraph two of the respondents' petition. However, at no time during the proceedings before the
Juvenile Court did the appellant or any other party before
the Court make any objections to the jurisdiction of the Court
or in any other manner challenge said jurisdiction. The appellant, in his brief, does not directly challenge the jurisdiction of the Juvenile Court. However, he does cite the case
of State ex rel Valdez -------·········U.2d ______________ , -------------- P.2d
---- ......... , (Case No. 12826, filed January 3, 1973).
3

Consequentl:y,, the respondents feel that they should distinguish that case from the one presently before the Court
It should be noted at this point that the petition of the respon.
dents not only prayed that the father's parental rights be
terminated but also that the minor children be placed with
the maternal grandparents for adoption. The Juvenile Court
ruled that it did not have the authority to determine the custody of the children or to place the children with any particular party for adoption. It held that it did have the right
to determine if the father's rights should be terminated, ana
in the event it made that decision, to place the children with
the Division of Family Services for adoption. The Valdez case,
supra, is substantially different from the case presently before the Court, in that at the time the Juvenile Court took
jurisdiction of that case a petition for Writ of Habeas Corpus
was pending before the District Court seeking to remove the
custody of the children from the paternal aunt and place them
in the custody of the natural father's sister whom he had appointed to care for the children. The jurisdiction of the Juvenile Court was invoked on the basis that the children were
dependent in that they were homeless or without proper care.
At that time the natural father had not been found guilty of
the murder charge pending against him.
In the case presently pending before this Court the ma·
ternal grandparents had been granted temporary custody of
the minor children and the appellant had not instigated any
action to change that custody. In fact, the maternal grand·
father, Earl Coates, testified that at one time prior to the appellant's divorce from his daughter the appellant had indicat·
ed that in the event anything happened to him he wanted Mr
and Mrs. Coates to care for his children. (T. 22, 23) The petition filed by the respondents sought to have the appellant's
parental rights terminated on the basis that the children were
neglected and were dependent. Section 55-10-64 U.C.A. (1953)
4

as amended states in part:
"(17) 'Neglected child' includes:
A child whose parent, guardian, or custodian has
abandoned him or has subjected him to mistreatment
or abuse;
A child who lacks proper parental care by reason of
the fault or habits of the parent, guardian, or custodian;

"' "' "'

(18) 'Dependent child' includes a child who is homeless or without proper care through no fault of his
parents, guardian, or custodian."
The respondents alleged in their petition that the natural
father was unfit by reason of his conduct in murdering the
mother of the minor children in the presence of said children
and that the father was unfit and incompetent to care for
the children by reason of his mental and psychological condition. Both of these allegations fall within the definition of
a "neglected child." The respondents' petition also alleged
that the father was unable to give proper parental care and
protection to the minor children because of his present penitentiary commitment. This allegation clearly falls within the
definition of a "dependent child." It is the contention of the
respondents that they presented evidence which was sufficient
to support said allegations and to justify the Juvenile Court
in terminating the parental rights of the appellant. This matter is discussed in more detail in Point II of this appeal.
It is the respondents' contention that the Valdez case,
supra, is substantially different from the one presently before the Court because the finding of the Juvenile Court was
based solely on the inability of the father to furnish his children with his personal guidance and care because of his incarceration. This was an issue of custody which was within
the jurisdiction of the District Court and not that of the Juve5

nile Court. The case presently before the Court is much broad.
er in its scope and the evidence presented before the Juvenile
Court supports the allegations that the children were neglecten
and dependent.
POINT II
THE ACTION OF THE JUVENILE COURT IN TERM!
NATING THE PARENTAL RIGHTS OF THE NATURAL FA
THER, ROBERT MULLEN, WAS SUPPORED BY SUFF!
CIENT EVIDENCE TO JUSTIFY SAID TERMINATION.
The respondents do not question the right of the
Supreme Court to review the Findings of Fact and Decree
made by the Juvenile Court. That right is clearly set forth in
the case of fa Re Adoption of Jameson 20 U. 2d 50, 432 P.ln
879 (1967). However, that Court also said:
" . . . This court under its present holdings has the
right to review findings of fact made by inferior
courts in equity matters, and the appellant urge>
us to do just that and to substitute our own judi
ment as it is influenced by the cold record for thal
of the Juvenile Court judge, who had the advantaie
of hearing the witnesses testify and seeing their
sponse while on the witness stand. Because of the
advantage possessed by the trial judge, we feel
luctant to change his findings unless we are con·
vinced that they are not supported by the evidence·
It is the contention of the respondents that the Findings ol

Fact .and Decree entered by the Juvenile Court were
quately supported by sufficient and compelling evidence in·
troduced in the Court below and, therefore, should be con
firmed by this Court.
The appellant, in his brief, states that recent cases ind!
cate that the conviction of a serious crime alone is not suffi
6

cient to warrant the termination of parental rights. In support of this allegation he cites the case of In Re Sego 499
P. 2d 881 (Wash. App. 1972). That case does indicate that
the termination of parental rights should be viewed with
great care and concern. The same position has been taken
by the Utah Supreme Court and by the Courts of most other
states. However, the Sego case also demonstrates a very deep
concern on the part of the Washington Court about the Second Degree Murder conviction of the natural father and its
effect upon the parental relationship between the father and
the children. The Court did not decide that the father's rights
should not be terminated but only remanded the case for
the taking of additional evidence. The Court felt that the
evidence presented concerning the relationship between the
father and
was not sufficient in light of the fact
that the only expert witnesses testifying in support of the
termination were the juvenile probation officer and a case
work supervisor. Neither of these individuals testified on the
basis of any personal interview that they had had with the
natural father and only the juvenile probation officer had
seen the children and only on one occasion. A qualified
psythiatrist had interviewed the children and presented a
report. However, he did not testify in person and his report
was based partially on letters which he had received from
other sources. The Utah Court has demonstrated its concern
about a felony conviction of parents and its effect upon the
children. In the case of In Re State In Interest of Black 3 U.2d
315, 283 P.2d 887 (1955) the Court terminated the parental
right of custody and control where the parents had entered
into an illegal polygamist marriage because of their religious
beliefs.
The case presently before this Court is significantly
different and is supprted by much stronger evidence that
the Sego case cited above. One of the very significant differ7

erences is that the evidence presented before the Juvenile
Court below indicated that the minor children were present
and that Robin Mullen witnessed the murder of her mother
by the appellant. (T.26, 27, 29, 30, 58, 59, 148, 157) The ma.
ternal grandfather testified that the children are still havini
nightmares and other emotional problems resulting from the
witnessing of their mother's death. (T.26-27, 29-30) The grand·
father also testified that the appellant threatened his life
the life of the natural mother, and the life of an individual
named Phil, around the 15th day of May, 1970, approximately one month before the actual murder of the natural mother.
He testified that the appellant said that he would kill the
individuals and that if he could not do it he would have a
friend of his do so. All of these threats were made in the
I

presence of the minor children with no apparent concern
for the interest and welfare of the children. (T.17-20) The
grandfather also testified that the appellant actually held a
gun on his daughter and threatened her life on the 27th day
of May, 1970. The appellant indicated that he had attempted
suicide during the month of May. (T. 20) The maternal grand·
father, Mr. Coates, testified that the appellant, in his opinion,
had not shown a normal display of love and affection toward the children. (T. 47)
William Robert Moss, a case worker at the Utah State
Penitentiary, testified that he was
familiar with
Robert Mullen and that he had adjusted well to prison life
However, ,he did not form any close friendships. T. 109, 1101
Mr. Moss testified that Robert Mullen's reaction to prison was
one that could be expected of a reasonably intelligent inmate
who was attempting to make his stay in prison as short as
possible. (T. 113, 114) Mr. Moss also testified that he did
know how Robert Mullen's actions in prison would affect biS
ability to be a good or fit parent. (T. 115)
8

Testimony was presented by two psychiatrists, Dr. Harvey P. Wheelwright and Dr. Claude Dally. Dr. Wheelwright
had examined both of the children and the appellant. However, Dr. Dally had only examined the appellant and had not
examined the children. The major difference between the
testimonies of the two psychiatrists was that Dr. Wheelwright
felt that the appellant was psychopathic and paranoid, whereas, Dr. Dally did not share that opinion. Dr. Wheelwright testified that Robert Mullen had a "rather psychopathic approach
to life" and that such individuals are more apt to deal with
problems on a .behavioral basis rather than in a rational and
emotional manner. This opinion was based partially upon the
fact that the appellant demonstrated no sense of remorse or
guilt concerning the murder of his former wife. (T. 64, 65)
The doctor also testified that Robert Mullen was quite possessive of his former wife even after their divorce and that
he was likely to respond in the same manner towards his children. (T. 66, 67) He stated that there were some "paranoid
flavorings to his thinking" and that this was probably one of
the factors that contributed to the murder of his former wife.
(T. 96) Dr. Wheelwright testified that in light of the appellant's mental condition he would expect him to adjust to prison .rather well and to be a loner. (T. 95) The doctor went on
to say. that Robert Mullen had too many problems to go back
and pick up the pieces with his children. He also stated that
the children's memory of the death of their mother would
probably be intensified if they were to be placed back into
the custody of their father at any time during their minority.
(T. 97, 98) In addition, it was Dr. Wheelwright's opinion that
there was a real possibility that if a crisis were to arise with
the children, Robert Mullen would react in a hostile manner
towards them similar to the manner in which he reacted to
the problem
had with their mother. (T. 94, 95)
It was the opinion of Dr. Wheelwright that it would be
9
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in the best interest of Robert Mullen, as well as the children,
to terminate his parental rights so that he and the children
could adjust to the fact and come to terms with it. (T. 93)
The doctor was rather amazed at the adjustment the children
had been able to make during the period of time they haa
lived with the maternal grandparents. (T. 73) One of the is·
sues on which Dr. Wheelwright and Dr. Dally completely
agreed was the fact that the custody of the children shoulQ
not be changed at this time and that it would be in the best
interest of the children if they were allowed to remain with
the maternal grandparents. Both doctors felt that under no
circumstances should the children be kept in a foster home
or in the temporary custody of some individual and then turn
ed over to the natural father when, and if, he was releasea
from prison in the next seven to ten years. (T. 77, 97, 150)
In light of the preceding testimony, it is the contention
of the respondents that the quantity and the quality of the
testimony presented before the Juvenile Court Judge wai
sufficient and adequate enough to justify the decision of that
Judge that the appellant was unfit by reason of his conduct
and his condition and that his conduct and condition is, ana
would be, seriously detrimental to the children. The Judge
was justified on the basis of the information presented to
him in determining that the best interests of the children
and possibly the appellant would be served by terminating
his parental rights. It is difficult to understand how any in·
dividual could commit any act that would be more detriment·
al to his minor children and to his relationship with those
children than killing the mother of those children in such a
violent manner in the presence of the children. The actions
of the appellant in killing the natural mother and in threat·
ening her life as well as the lives of other individuals, all in
'
f
the presence of the children demonstrates the total lack 0

I
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concern that the father had for the children during this period of time. Dr. Wheelwright's testimony that Robert Mullen's problems have not been solved and that it is probable
that they will manifest themselves in the future if a stressful situation develops between he and the children establishes
a most compelling reason why the appellant's parental rights
should be terminated.
CONCLUSION
The respondents respectfully request the Court to confirm the decision of the Juvenile Court terminating the appellant's parental rights and placing the children with the
Division of Family Services for adoption.
Respectfully submitted,

ROBERT A. ECHARD
Attorney for Respondents
Petitioners-Earl and Genevieve Coates
427 - 27 Street
Ogden, utah 84401

KENT L. BACHMAN
Attorney for Respondents
Minor Children
2471 Grant Avenue
Ogden, utah 84401
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